
What is Forclosure?

People who take out a loan to purchase a home in Florida typically sign a promissory
note and a mortgage. A promissory note is a document containing the borrower’s
promise to repay the loan, as well as the terms for repayment. The mortgage
creates a security interest in the property. It is the mortgage that allows the lender
to take back the home if the borrower does not make payments.

If you miss a monthly payment, most loans include a grace period of 10 or 15 days,
after which time the servicer will assess a late fee. After enough payments have
been missed, the lender will file a foreclosure lawsuit in court to take back the home.

What are your rights?

Receiving a Notice of Default.



A Notice of Default is sent by mail, usually after you have missed 3 payments. You
may dispute the default, but it must be in writing.

At this point, you can reinstate the mortgage by paying all past due amounts.

Modification.

If you have the ability to resume making payments, you can request a modification
from your lender. A modification is not guaranteed, but if offered it may lower your
interest rate, stretch out the number of years left on the loan, or add the missed
payments and fees to the end of the loan. The modification offered is based on your
lender’s own policies, and the court cannot force the modification.

Sell the property.

If there is equity in your home (the house is worth more than the amount still due on
the mortgage) you can attempt to sell the home and keep the profit after paying off
the mortgage and other fees. While attempting to sell the property, you should
continue to defend the foreclosure lawsuit so you have enough time to complete the
sale.

Cash for Keys.

If there is no equity in your home and you are unable to receive a modification, you
may request “Cash for Keys.” This is an agreement between you and the lender,
where they agree to give you a certain amount of money in exchange for you
agreeing to move out on a specific day and leave the house in “broom swept”
condition. Cash for Keys is not a right and the lender does not have to grant it. But if
you find yourself in this situation, you should always ask.

Deed in Lieu of Foreclosure.



This is an agreement between you and the lender where you agree to sign the
property back to them without the need for a foreclosure lawsuit. This is often used
in connection with Cash for Keys.

Chapter 13 Bankruptcy.

During a Chapter 13 Bankruptcy you will set up a payment plan to repay your debts.
The past due amount on your mortgage can be included in this payment plan, which
will give you time to catch up. However, to use this option, you must be able to
afford the payments required. 

What do you need to do?

Review your documentation.

Carefully review all your mortgage and loan documents and any notices you receive
from the servicer and/or lender. These documents explain your rights and
responsibilities as the borrower.

Respond quickly.

Do not ignore the notices you receive. The notices you receive before the
foreclosure will tell you how to deal with the missed payments, such as requesting a
modification.

Contact the lender as soon as possible. The longer you wait to resolve the missed
payments, the harder it is to get caught up because the lender will continue to add
fees and interest to the debt.

Determine the value of your home.

Determine the value of the home. To sell the home, you must know its value and the
amount still due on the mortgage. You should start this process early. If the case is
settled, you can always take the house off the market, but if you wait too long, you
may lose your chance to sell the property.



After you receive a Notice of Default.

A foreclosure lawsuit is filed if there is no settlement after the Notice of Default. The
summons and complaint may be personally delivered to you by the sheriff or a
certified process server. This is called “service of process.”

You must write and file a response with the court within 20 days of receiving the
summons and complaint. If you do not file a response with the court on time, the
lender may automatically win the lawsuit.

In your response, admit or deny each paragraph of the complaint and raise any
defenses.

During the lawsuit you may attempt to settle the case in mediation. You may also
request the lender give you certain documents or answer questions about the loan.
This is called “discovery.”

After the foreclosure is complete.

If the lender wins the foreclosure, a foreclosure sale date will be set. After the sale
occurs and title is transferred to the new owner, you will be required to leave the
home.

What to consider before taking action?

Will you have a deficiency?

For a mortgage, your collateral is the house and property that you own because of
the loan/mortgage.

After you sell your collateral to help pay off your loan, any amount you still owe is
called a deficiency.

Even after a foreclosure, the lender can sue you in court to obtain a judgment
against you, which is called a deficiency judgment. If this happens to you, you will
have to pay back the lender even after the home is no longer in your possession.



Alternatively, if your house is sold at public auction and there is additional money
left over after the bank and others are paid what they are owed, as the former
property owner you may submit a claim with your local Clerk of Court to receive
those surplus funds.

Personal situations can't stop foreclosure.

Be prepared to move out. While there are several options for dealing with a
foreclosure, they are not guaranteed. So, if none of the options resolve the missed
payments, you will eventually have to move out. Unfortunately, personal matters,
such as financial hardship, disability, pregnancy or having minor children, will not
prevent a foreclosure.


